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Unpacking the New Industrial Relations Reforms
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A Two-day Conference
Thursday 16 & Friday 17 March 2023

Crown Melbourne

Feedback from last year’s conference:

¢¢ Overall, it was a great conference and | was able to learn a lot and it will better

assist me in my job.”

¢ ¢ Excellent content that was applicable to my everyday work. Generally, speakers
were of an extremely high standard. Loved the opportunity to ask questions
(especially given the small group size). Venue, catering, facilities and staff were all

excellent.”
¢ ¢ Papers were detailed, comprehensive and relevant. Speakers knew their subject
matter.”
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DAY 1- THURSDAY 16 MARCH 2023

9.00 - 9.10am Introduction and welcome
Day 1 Chair: Mark Branagan, Partner, Thomson Geer
Lawyers, Melbourne

9.10-9.55am

Session 1: Secure Jobs, Better Pay? The Seismic Shift
in Australia’s New Workplace Relations Landscape
The new Federal Government has hit the ground
running with wide-reaching workplace reforms that will
rapidly change the industrial relations landscape. This
practical session examines these key changes and
what they mean for employers, including:
¢ Unpacking the new Fair Work Legislation Amendment
(Secure Jobs, Better Pay) Bill 2022
* New caps on rolling fixed-term contracts
* Multi-employer bargaining:
— The opt-in process

— What will this do to small businesses?
— Understanding new union rights and the risks of industrial

strikes
¢ Has enterprise bargaining been simplified in the
process?
¢ What should employers be doing now to prepare for the
changes?
¢ Case studies highlighting the practical effects of the
reforms

Speaker: Rohan Doyle, Partner, Herbert Smith Freehills,
Melbourne

9.55-10.05am Panel Comments and Questions

10.05-10.50am

Session 2: The Final Word on Independent Contractors?
The High Court Decisions and the Road Ahead

The long-standing issue of independent contractor
v employee characterisation has recently been the
subject of two High Court decisions, which have turned
the previous thinking on its head. But is this now the
definitive position? This session will examine the
ongoing debate and decisions and what employers
need to be doing to clarify the nature of their
arrangements, including:
* Is the previous “multi-factoria
applicable?
* Why the contractual terms are now front and centre
* |s labelling the relationship in the contract enough to tip
the balance?
* Will later conduct under the contract make any
difference?
¢ What will the approach be in the absence of a written
agreement or invalid contract?
* Key tips for contract negotiations and drafting
* Adetailed analysis of Construction, Forestry, Maritime,
Mining and Energy Union v Personnel Contracting Pty
Ltd [2022] HCA 1 and ZG Operations Australia Pty Ltd v
Jamsek [2022] HCA 2

Speaker: Stephen Woodbury, Partner, Ashurst, Sydney

10.50- 11.00am Panel Comments and Questions

11.00-11.25am Networking Break and Morning Tea

|u

approach no longer



DAY 1- THURSDAY 16 MARCH 2023

11.25am - 12.10pm :  12.20-1.05pm

Session 3: The Precarious Boundary between Work and Session 4: Bending Over Backwards: Flexible Working

Play Arrangements and the Employment Relationship

The melding between home and office as places The changes to working life brought about by the

of work has added to the growing complexity of pandemic have been nothing short of revolutionary.

when work begins and ends, and the boundaries of However, they have created a state of affairs where

behaviour in personal and working life. As 9-5 becomes the centrality and importance of the office or other

increasingly irrelevant, this session will explore some workplace has been diminished in some instances,

of the key legal challenges and risks arising from work, with associated problems for staff management,

play, social and sexual interactions, including; development and collegiality. This session will provide
¢ Whatis an employer’s potential liability for the non-work a guide to employers of their rights, responsibilities

conduct of its employees?

* How far can an employer seek to regulate the private life
of an employee?

* Has the position changed as a result of increased work
from home arrangements?

¢ Should any boundaries be placed on employees
meeting offsite? Is there a distinction whether itis work
or after-work activities?

¢ When do outside work friendships and relationships
between colleagues’ matter? When is disclosure
required and what prudent steps does an employer
need to take?

* Is a“bonk ban” a valid or legal option?

¢ Social media policies and other methods of restricting
employee activity and opinions - what is permissible
and appropriate?

¢ Cases and examples

and options when it comes to agreeing to flexible
working arrangements within the employment
relationship, including:

* When is an employee required to attend a workplace?

* Do employees now have greater power to work
flexibly following the Secure Jobs, Better Pay
reforms?

* Ifajob can be done remotely, is it reasonable to
require an employee to work from the organisation’s
office?

* What are the options when an employer and employee
disagree on the availability of work from home
arrangements?

* Have employment contracts been permanently varied
through allowing work from home?

* What should be in employment contracts for

) ) employees working from home?
Speaker: Samantha Betzien, Partner, Allens, Brisbane
* Relevant cases

12.10-12.20pm Panel Comments and Questions Speaker: Lucy Adams, Senior Associate, Seyfarth

Shaw Australia, Sydney

1.05-1.15pm Panel Comments and Questions

1.15-2.15pm Luncheon




DAY 1- THURSDAY 16 MARCH 2023

2.15-3.00pm

Session 5: Shoot First Talk Later? Rethinking
Workplace Dispute Management

Disputes between workers can often start as minor
disagreements or be attributed to incompatible
personalities but have the potential to escalate into
claims of bullying or discriminatory treatment. This
session will explore the benefits of early intervention
strategies in workplace disputes and other available
actions and remedies before the situation ends up in a
compensation claim or legal dispute, including;
¢ One size doesn'tfit all - dispute resolution theory and
generational expectations
¢ Dealing with aggressive, intimidatory and threatening
behaviour
¢ Strategies for keeping disputes in-house and offline
¢ Using the staff code of conduct to outline expectation
and processes
¢ Mediation and other resolution strategies - when to call
in independent experts
¢ Managerial training in dispute recognition and
management
¢ When is disciplinary action justifiable?
¢ Options when all else fails - legal and other ramifications
¢ Limiting the fall-out within the team
¢ The benefits of nipping disputes in the bud atan early
stage

Speaker: Lindy Richardson, Partner, Maddocks,
Melbourne

3.00-3.10pm Panel Comments and Questions

3.10-3.55pm

Session 6: Too Hot to Handle? Long Term Injured
Workers and Return to Work

Long term injured workers provide a real management
challenge to employers and can significantly impact
productivity and workplace morale. As claims continue
to rise presenting employers with difficult choices, this
session will explore why long-term injured workers
need careful management and the strategies available
to achieve an acceptable outcome, including:
¢ The protections for an injured worker
* What obligations does an employer have to assista
worker to return to their original role?
* How has covid-19 impacted the rights of injured
workers?
* When are alternative duties a reasonable option?
* What enquiries and consultation must be made before
terminating employment?
* Practical tips for avoiding claims of disability
discrimination and unfair dismissal
* What will the impact of the National Return to Work
Strategy 2020-2030 (Safe Work Australia) be?
* Relevantcases

Speaker: Nick Ruskin, Partner, K&L Gates, Melbourne

3.55-4.05pm Panel Comments and Questions
4.05-4.25pm Networking Break and Afternoon Tea

4.25-5.10pm

Session 7: Effective Management of Underperforming
Staff
Performance management is possibly one of the
most challenging aspects of a HR professional’s
role. Emotions often run hot, legal risks are high, and
difficult but necessary conversations are sometimes
avoided. Failure to get the process right can lead to
significant issues down the track. This session will
provide guidance to HR professionals for establishing
a well-designed performance management process,
including:
* Best practice performance management - key
essentials for an optimum process
* Guidance for appropriate communications with the
employee
* Establishing ways to evaluate individual performance
and manage performance issues
* How have the elements of performance management
changed as a result of work from home?
* Understanding the legal risks if handled poorly
* Lessons from recent cases

Speaker: Mark Howard. Partner, HWL Ebsworth
Lawyers, Melbourne

5.10-5.20pm Panel Comments and Questions



DAY 2 - FRIDAY 17 MARCH 2023

9.00 - 9.05am Introduction and welcome
Day 2 Chair: Elizabeth Aitken, Partner, SLF Lawyers,
Melbourne

9.05-9.50am

Session 8: Getting on the Front Foot with General
Protection Claims

General protection claims based in adverse action
continue to be attractive to disgruntled employees due
to their accessibility, reverse onus of proof and broad
scope. This session will examine recent cases and
provide guidance on how employers can minimise the
risks of an adverse action claims, including:
¢ Revisiting the key elements of when an employee can
bring a general protection claim
¢ Why might an employee choose to bring a general
protection claim instead of another possible claim such
as unfair dismissal or discrimination?
¢ Analysing cases for examples of how employees
and unions are using adverse action to challenge
performance management, disciplinary action and
workplace disputes
¢ What constitutes an adverse action by an employer?
¢ What must the employer show to support their position
that the adverse action was not for a prohibited reason?
¢ Strategies for heading off claims - transparency,
efficiency, process and proper reasoning
¢ The benefits of early intervention and communication
¢ Recent cases including Alam v National Australia Bank
Limited [2021] FCAFC 178; Crossing v Anglicare NSW
and ACT [2021] FCA 112

Speaker: Martin Alden, Partner, Cornwalls, Melbourne

9.50-10.00am Panel Comments and Questions

10.00- 10.45am
Session 9: Reducing the Risks in Redundancy and
Restructuring
Current economic circumstances have resulted in
organisations looking critically at their workforce and
having to make hard decisions. A constant dilemma
is avoiding claims and challenges that a redundancy
is an unfair dismissal in disguise or otherwise fails to
meet the criteria. This session takes a detailed view
of the redundancy law and process and provides
guidance to HR practitioners on how to successfully
move through the process, including;
* What are the legal risks in going down the redundance
path?
* What to look for in the award or agreement
* Whatis a “genuine redundancy”?
* Isan employer required to restructure business to
preserve jobs?
* When is redeployment reasonable?
* What are the consultation obligations?
* Strategies for communication with stakeholders during
redundancy and restructuring processes
* Lessons from recent cases

Speaker: Magda Marciniak, Partner, Justitia,
Melbourne

10.45-10.55am Panel Comments and Questions
10.55-11.15am Networking Break and Morning Tea

11.15-12.00pm

Session 10: Fair Work Ombudsman: What to do When
the Regulator Comes Knocking

The office of the Fair Work Ombudsman has in recent
times been on the front foot and increasing its pursuit
and prosecution of organisations who have failed
to comply with their legal obligations. This session
provides best practice guidance to organisations
on what to do when the regulator comes knocking,
including:

* FWO Priorities and focus going forward

* Best practice responses to communications, directives
and requests
Attitude to upfront self-reporting and disclosures by
organisations
Enforcement processes and agreed arrangements
* When penalties are the only option
Aview from the coalface of organisations behaving both
well and badly
Practical tips for proactive compliance activities and
audit tools

Speaker: Jamie Robinson, Special Counsel, K&L Gates,
Brisbane

12.00pm - 12.10pm Panel Comments and Questions

12.10-1.10pm Lunch



DAY 2 - FRIDAY 17 MARCH 2023

1.10-1.55pm

Session 11: From Reactive to Proactive in Sexual
Harassment Claims: The New Positive Duty on
Employers
The shiftin attitude and responses to claims of sexual
harassment has been meteoric in recent times, with
employers sometimes at risk of taking action without
proper consideration or investigation. Following the
recent introduction of legislative reform, it has never
been more important to be across the new landscape.
This session provides practical and sound advice for
fair handling of complaints of sexual harassment from
the outset and achieving the best available outcomes
for the organisation, including;
¢ Defining and identifying sexual harassment
¢ What obligations do employers have to prevent and deal
with sexual harassment?
¢ Unpacking the new Anti-Discrimination and Human
Rights Legislation Amendment (Respect at Work)
Bill 2022 (Cth)
¢ New positive obligations on employers — how far does
the new duty extend?
¢ Thinking beyond policies — from reactive to proactive
approaches
¢ What are the first steps on receiving a complaint of
sexual harassment?
¢ Key investigation steps and according fairness
¢ Managing the relevant parties during investigation
¢ Does the strategy change if the alleged harasseris a
senior executive?
¢ Implementing crisis and communication strategies to
minimise reputational damage
* Whose decision? Qutcomes and fall-out
* Recent cases and their practical lessons for the future

Speaker: Wendy Fauvel, Partner, Herbert Smith
Freehills, Brisbane

1.55-2.05pm Panel Comments and Questions

2.05-2.50pm

Session 12: Managing the Me(ntal Health) You Can’t
See

In recent times mental health has overtaken physical
health in its impact both on the workplace and in the
community generally. The increasing focus on mental
health has resulted in developments in recognition,
treatment and ongoing management in the workplace.
This session will explore the practical challenges
that organisations and HR professionals are facing in
managing employees with mental health concerns,
including:
¢ Understanding and identifying mental health in
individuals and the impact on their working life
¢ WHS obligations for mental health - what do the Codes of
Practice require of employers?
* When does disability discrimination arise in the
treatment of employees with a mental health condition?
* What reasonable adjustments need to be made for
employees? When do these adjustments fall outside
the realm of “reasonableness™?
¢ Balancing the impact on the workplace and fellow
employees with the rights of an individual?
¢ When is termination of employment the appropriate
option?
* How covid-19 has impacted mental health in the
workplace
* The report and recommendations of the Disability Royal
Commission and where to from here?
¢ Changing the mindset, embracing diversity and finding
opportunities for employing people with mental health
challenges
* Resources and support for both employers and
employees

Speaker: Skye Rose, Practice Leader, Moores,
Melbourne

2.50-3.00pm Panel Comments and Questions

3.00pm Conference Close



Conference Registration Fee

The registration fee includes attendance at the conference and conference papers. Refreshment breaks and lunch on both
conference days.

Conference Papers

TEN will not provide printed copies of the conference papers or Powerpoints. Access to the papers & Powerpoints will be
available online to all delegates in the lead-up to the conference (as they become available).

CPD

Lawyers (except WA ): 11 CPD units [substantive law].

WA Lawyers: 6 CPD points (substantive law). WA practitioners can claim 6 CPD points for attending the conference (being
the maximum allowable by the LPBWA per event).

CPD Certificate

All delegates attending the conference will receive a CPD Certificate confirming attendance.

The Conference Venue

Crown Melbourne
8 Whiteman Street, Southbank

Travelling to the Conference Venue

Delegates are advised to make their own travel arrangements.

Conference Dress

Smart casual attire is suitable [note: the temperature in the conference rooms can vary depending on where you are sitting.
Short sleeves/summer tops are generally OK, but it is advisable that you bring a jacket/long sleeved top justin case you need
it].



1. Intheseterms,
a.  “TEN”means Television Education Network Pty Ltd
b.  “you” means the person who has registered to attend or the

from the person registered)

c.  “conference” means the live face to face or live or recorded
online educational event or which you have registered
[bg whatever name called and includes conferences,
masterclasses, webinars and webinar series).

d.  “live conference” means a conference other than a recorded
conference.
e. ‘“recorded conference” means a recording of a presentation

or a series of presentations which you can view ata time of
your choosing

f.  “online” in relation to a conference means a conference you
attend by viewing the conference over the Internet
g.  “faceto face” in relation to a conference means a

conference held in an external venue where you view the
conference in the conference room

General - all conferences

2. TEN may change the program for a live conference as

described in the brochure you have downloaded or in the TEN
website without notice to you in any manner and atany time. :
3. Theinformation and opinions of presenters at the conference

i Cancellation by You - all conferences

are not necessarily those of TEN and are in the nature of
general information and not professional advice and you
rely on these at their own risk. TEN is not responsible for
the accuracy of the information or the correctness of the
opinions offered by presenters at the conference.

4. TENis notresponsible for any financial or other losses
incurred by you or for injury or damage to persons or

property which occur at or in connection with the conference.
i Governing Law - all conferences

Conversion of face to face conferences to
live online conferences

5. Ifthe conference is being held face to face or face to face
AND online, TEN reserves the right to convert the conference

on no less than 24 hours’ notice to a solely online conference

or to cancel the conference or to postpone the conference
to a later date if TEN determines that it is unable to hold the
conference face to face on the date/s advertised for any one

or more of the following reasons:

a.  State or national border closures

b.  Restrictions on movement of persons imposed on persons
by any responsible authority in Australia

c.  Theinability or refusal of one or more presenters or TEN
team members to attend the conference to present

d. Inits opinion, it is unsafe to hold the conference face to face
forany reason.

6. IfTEN converts the conference from face to face only or
to face to face and online to online only or postpones the
conference or cancels the conference, TEN will not be
responsible for any loss or damage you suffer as a result
including any travel costs relating to the conference.

7. IfTEN converts the conference from face to face to online or
postpones the conference and as a result you are not able to
attend you will be entitled to a full refund of registration fee
paid or a credit equal to that fee to use for a future purchase
of a TEN product.

Copyright

person or persons who attend(s) the conference (if different 8. The copyrightin materials prepared by presenters ata

conference and made available to you by TEN is and remains
the property of each presenter.

9. You are entitled to use those materials for private study and

research only.

10. The copyrightin the live stream and in any recording of a

conference offered online is the property of TEN.

11. You are entitled to watch a conference for private study and

research only.

i Conference cancellation by TEN -
: all conferences

i 12. TEN reserves the right to cancel a conference for any reason.
i 13. IfTEN cancels the conference, you will be entitled either to

arefund of the registration fee you have paid or to a credit
equal to that fee which you can use to purchase another TEN
product within 12 months of the first day of the cancelled
conference.

14. Refunds for registration cancellation by you other than under

Clause 6(b):

a. Ifnotice of cancellation is actually received by TEN more
than 10 days before the first day on which the conference is
to be held, 85% of the registration fee you have paid

b. Otherwise, no refund.

15. The agreement between TEN and you is governed by the laws

in force in the State of Victoria and the courts and tribunals
of that State have sole jurisdiction to determine disputes
arising in relation to it.

2022/23 TEN The Education Network t/as Television Education Network Pty Ltd. All rights reserved. The program for this conference is copyright and may not be

reproduced in any form without the prior written consent of the copyright owner.



REGISTRATION FORM

Registration is simple; complete the form below and fax or post your registration to us or register online.
Television Education Network Pty Ltd (ABN 19 052 319 365) trading as TEN The Education Network.
GPO Box 61, Melbourne, Victoria 3001

Phone (03) 8601 7700 Enquiries Jenna Pickrell (03) 8601 7729

Register online: http://www.tved.net.au — go to CONFERENCES

Please register me for the 8th Annual Melbourne Employment Law Conference — a 2-day conference to
be held in Melbourne on Thursday 16 & Friday 17 March 2023 [MELMAR23]

[ ] Discount Registration — for registrations made on or before 24 February 2023 $2013 ($1830 + $183 GST)
[ ] FullPrice Registration — $2178 ($1980 + $198 GST)

Multiple registration discount? Discounts are available for multiple registrations: The more you send, the greater
the discount. You can access the discount by registering using the “multiple registrations” option online, or contact
our Conference Manager, Jenna Pickrell, to organise your registrations. jenna@tved.net.au or phone (03) 8601 7729.

* 3registrations — 5% discount for each delegate
e Ifyouregister 4 people at the same time you are entitled to a 10% discount for each delegate
e Ifyouregister 5 people or more people at the same time you are entitled to a 15% discount for each delegate.

One-day only? We do accept bookings for attending one day only (either day 1 or day 2). To organise a one-day
booking, please contact Jenna Pickrell (details above).

Conference Papers

The papers from this conference will be available in electronic format approximately 1 week after the conference has
been held. You can pre-order the papers now online via our website at www.tved.net.au.
The papers are $198 ($180 + $18 GST) (code: PMELMAR23).

MI/MIS/MISS/MS FITST INGIMIE <.ttt eeeeeseeseseseeses sesasesesessassaseseseseasasensasaseseasensnsesesessens
Middle Init............ LAST NAIMIE et e e ettt ee e es e et s s easesestasssessaseseseassneneeseseasaenenesseseanaens
Preferred Name fOr NAMEtaE (if different from GDOVE) .........cueeueeeeemeemeemesseesessesssessessssesssesssesssesssesssessesssssssssnsssnees

POSITION ettt teteteteeeasee e e eaesese st s e s et s ateseteeeesesesesesssseseneneasasasaetateteaeesasessssesesenesenenssasasaneteteteens

PAYMENT

| enclose cheque for §............... payable to Television Education Network Pty Ltd
OVisa OBankcard [JAmerican Express [1Mastercard

NAME ON CArd ... ssssessssessssessssssens Expiry Date............ VA

Cardholder's SIGNATUFE: ...t sssesssesssesssesssesssees

* Note: This form will be a Tax Invoice for GST when you make a payment.
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